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On this issue , to paraphrase Justice Holmes, a page of 
history is worth a volume of political rhetoric. 

The Constitution gives the President the power to make 
appointments when the Senate takes a recess — and this is 
no1: limited only to final adjournments after a session. 

Presidents have often made such appointments when the Senate 
breaks for a few weeks during the middle of a session. 


President Carter made 1 7 direct appointments during 
temporary Senate breaks — including a Cabinet member 
[Secretary of Transportation Neil Goldschmidt] and AFL-CIO 
head Lane Kirkland to the Board of the Synfuels Corporation 

_ President Truman made a dozen direct appointments 
during one temporary recess in 1950. */ 


This issue was decided long ago. In the 1940's, the 
Comptroller General — an officer of the Congress — ruled 
that the President had power to make direct appointments 

^of I ! :ip0rary aS Wel1 as final recesses. [28 Comp. Gen. 
30 (1948)] Attorneys General have agreed. [41 Od Att'v 
Gen. 463 (I960), 33 Op. Att'y Gen. 20 (1921)) The'courtJ 
have noted that "Recess appointments have traditionally not 
been made only in exceptional circumstances, but whenever 
Congress was not in session." [Staebler v. Carter. 464 P. 
Supp. 585, 597 (D.D.C. 1979) (unsuccessful challenge to 
Carter recess appointment [after final adjournment] to FEC) ] 

President Reagan didn't try to evade the Senate's power to 
confirm. Every person he appointed had already been nomi- 

? a 5 e< ?. bef ° r f the recent Senate recess — the Senate just 
adn t acted on the nominations . And every appointee was 
renominated when the Senate came back. PP 


President Reagan wasn't dodging the rules — he was playing 
by them. If the Senate doesn't confirm these appointees, 
the Constitution says they can only serve until the end of 
the next session of the Senate. But the Constitution also 

Carter T™J r Presid ® nt Rea< ? an — just like Presidents 

these appointments. man ^ ° " ^ 6Very right to make 


*/ President Kennedy had no chance to make any intra-session 

^f C mor, i a ?h 0in 5 ITl J ntS, ^ aS - the u Senate t00k no mid “session recesses 
of more than 3 days during his entire time in office. 
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MEMORANDUM FOR FRED F. FIELDING 
Counsel to the President 


Re: Possible Recess Appointment to the 

Federal Deposit Insurance Corporation 

This responds to your memorandum of May 25, 1984, concerning 
the pay status of a recess appointee who would replace the 
present Chairman of the Board of the Directors of the Federal 
Deposit Insurance Corporation (FDIC). We have been advised 
that the term of the incumbent expired on March 15, 1984, but 
that he is currently holding over by virtue of a 1983 amendment 
to 12 U.S.C. § 1812. 1 / The President expects to replace the 
Chairman with a recess appointee during the recess of the 
Senate expected to begin in the early part of October 1984. 2/ 

1/ Section 1812 of title 12, United States Code, provides that 
’’[e]ach . . . appointee shall hold office for a term of six 

years." Section 1812 was amended in 1983 to provide that a 
member appointed to the Board of Directors of the FDIC "may 
continue to serve after the expiration of his term until a 
successor has been appointed and qualified." 

' 1 / Const. Art. II, § 2, cl. 3 provides-: 

"The President shall have Power to fill up 
all Vacancies that may happen during the Recess 
of the Senate, by granting Commissions which 
shall expire at the End of their next Session." 


It has been firmly established 
opinions going back to 1823 (see 41 
that the President has the power 
recess appointments to fill vacancies that 

was in session. This interpretation of the Recess Appointment 

Clause has been judicially upheld. Allocco v. United States 
305 F.2d 

( 1963) . 


by a line of Attorney General 
Op. A . G . 463, 465 (I960)), 
under this Clause to make 

existed while the Senate 


u — r - - - w .w .u ^ ^ v • uiirucu o a l. c. 

704, 709-15 (2d Cir. 1962), cert, denied^ 371 U . ST 


964 


t 


You have asked whether 5 U.S.C. § 5503, which generally provides 3/ 
that if the President makes a recess appointment to fill a ~ 

vacancy that existed while the Senate was in session pa ym e n t 
for the services of the recess appointee may not be made from 
the Treasury prior to confirmation, 4/ would preclude payment 
for the recess appointee’s services prior to his confirmation. 

While the matter is not entirely free from doubt, for the 
reasons hereafter set forth, we believe that a strong argument 
can be made to the effect that 5 5503 would not prohibit the 
payment of the recess appointee's salary under the circumstances 
you have set forth. We note that § 5503 contains two operative 
elements: first, the requirement that the recess appointment 
would fill a vacancy that existed while the Senate was in 
session ; and, second, that the payment for the services would 
be made from the Treasury . We discuss these operative elements 
seriatim and conclude that a vacancy has existed since the 
expiration of the incumbent's term, and that payment to a 
recess appointee would not be "from the Treasury" within the 
meaning of § 5503. 

I . 

A Vacancy Existed While the Senate Was in Session 


We first deal with the question whether a vacancy existed 
while the Senate was in session. In its Advisory Opinion of 
Ap ril 5, 1983, B210-338, In the Matter of Personnel Practices 
within the Legal Services Corporation , the Comptroller General 
opined that 5 U.S.C. § 5503 is not applicable where the President 
makes a recess appointment to replace an incumbent whose term 


3/ The full text of § 5503 is reproduced in the Appendix to this 
memorandum . 

4/ There are three specific exceptions, not relevant to your 
request, to this general prohibition. Payment is not prohibited 
under § 5503 in circumstances in which: 

(1) the vacancy arose within thirty days of the end 
of the session of the Senate; 

(2) a nomination for the office was pending before the 
Senate at the time of the recess, and the recess appointee is 
not serving under a prior recess appointment; or 

(3) a nomination to the office was rejected by the Senate 
within thirty days prior to the adjournment of the Senate, and 
the tecess appointee is not the person whose nomination was 
rejected. 
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exoired while the Senate was in session, but who continues to 
serve pursuant, to a statutory authority. The opinion maintained 
that an office is not vacant while an incumbent holds over, and 
that a vacancy occurs in this situation only when the President 
replaces the incumbent with a recess appointee. 

The Department of Justice generally has deferred to the 
interpretation of S 5503 and its predecessor provisions by 
the Comptroller General and his predecessor, the Comptroller of 
the Treasury. See 41 Op. A . G . 4 63, 4 7 3 (1*160); 3 0 Op. A . G . 

314, 316 (1914). In this case, however, we have difficulty 
accepting this interpretation of the term "vacancy," as helpful 
as it would be in this situation, because it is inherently 
contradictory, inconsistent with judicial precedent, and irrecon- 
cilable with the interpretation of the vacancy concept advanced 
by this Department. 

First, it must be remembered that the making of a recess 
appointment presupposes the existence of a vacancy. Hence, if 
the Comptroller General were correct in his position that there 
is no vacancy while an office is occupied by a holdover officer, 
the President would lack the power to make a recess appointment 
at all. The opinion of the Comptroller General, however, assumes 
that the recess appointment is valid despite its conclusion 
that no vacancy exists pursuant to which such an appointment 
would be justified. Nor could it be said, despite the lack of 
a vacancy while the Senate was in session, that the recess 
appointment itself had the effect of creating a vacancy. The 
recess appointment power is based upon the existence of a 
vacancy, but a recess appointment does not create one. Peck v. 
Un ited States , 39 Ct. Cl. 125 (1904); 23 Op. A . G . 30, 34-35 

(1900); 3 Op. O.L.C. 314, 317 (1979), The conclusion of the 
Comptroller General — that there is no vacancy while an officer 
whose term has expired serves under a holdover clause — is 
therefore inconsistent with the exercise of the President's 
power, unquestioned by the Comptroller Xenersl , to replace the 
holdover officer by way of a recess appointment. 

Second, the position of the Comptroller General is inconsistent 
with the judicially approved position of this Department: when 
ar officer's term expires, his office becomes legally vacant. 

Se_e Staebler v. Carte r , 4 6 4 F. Supp . 5R5, 59^-90 (D.D.C. 1979). 

The holdover clause is merely one of many devices permitting 
the temporary filling of the office. 

The difference in the interpretations of statutory holdover 
clauses by the Department of Justice and by the Comptroller 
General is not a mere exercise .in legalisms, but has an important 
cons t i t u t iona 1 consequence. As mentioned above, the President's 


power to make a recess appointment 
a vacancy. Hence, if the President 
appointment, the office must either 
must create the vacancy by removing 
of course, that he has that power. 
(1979). This consideration bee om e s 
where, as in Staebler v. Carter, su 
replace by way of recess appointmen 
the President has no power to remov 
officer performs quas i- j ud ic ial or 
See Wiener v. United Stat es, 357 u. 

United StatesT~2 95 U . S . 


presupposes the existence of 
wishes to make such an 
be vacant , or the President 
the incumbent — provided, 

3 Op. O.L.C. 314, 317 
especially important 
pra, the President seeks to 


Executor v 


if a vacancy were not to occur when 
the President could not make a rece 


t a holdover officer whom 
e, absent cause, because the 
quasi-legislative functions. 

S. 349 ( 1958); Humphrey 1 s 
602 (1935). in that situation, 
the incumbent's term expires, 
ss appointment. 


_ Tn St aebler v. Carter , sup ra , the court held that a vacancy 
occurs when the incumbent’s term expires. The court's opinion 
theiefore upheld the President's authority to make a recess 
appointment in these circumstances. This prevents the Senate 
from perpetuating a holdover incumbent in office by failina to 
h m S f u f' esflor - Staebler v. C arter , 464 F. Supp. at 
6 hk ni \ belie Y° ’-t ls important that the Executive Branch 
adhere to its position that a vacancy arises upon the expiration 
ot a teim , even when an incumbent may continue to serve under a 
holdover provision, and that this position not be compromised 
by accepting, where convenient, a contradictory interpretation 
a holdover clause. We therefore conclude that the office of 
the Chairman of the Board of the FDIC became legally vacant 
when the incumbent's term expired. 


II. 

Payment would not be made "from the Treasury" 

The second question derived from the language of $ 5503 
is whether payment for the services of the recess appointee 
would be made "from the Treasury of the United States." 


In order to determi 
the Chairman of the Boar 
fron the Treasury" withi 
is necessary to ascerta i 
source and nature of the 
its chairmen are made, 
the FDIC is defined as a 
31 U.S.C. § 9101 ( 2 ) (c) . 
United States Governmen t 
" Appendix" J explains tha 
protection for bank depo 


ne whether payme 
d of Directors o 
n the meaning of 
n the status of 
funds from whic 
For purposes of 
m i xed -owner sh ip 
The Appendix to 
, FY 198 5 , I-V'22 
t the purposes o 
si tors and to fo 


nt for the services of 
f the FDIC is "made 
5 U.S.C. § 5503, it 
the FDIC and the 
h salary payments to 
chapter 91 of title 31, 
Government corporation. 
the Budget of the 
(1984) [ hereinafter 

f the FDIC are to provide 
ster sound banking 
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practices. The principal of the assets of the FDIC is derived 
xcLusively from insurance assessments paid by insured banks 
and from the accumulated net income on its investment, nSt 

FD?" is X autho"-izld JrH “ U ' S ' C ' SS 1S17 ’ 1821(a) - while the 

under this authorizl?inn h^ S™ 1 ' f Y om the Tl ' easul 'y< no borrowing 
unis autnot 1 zat ion has been made up to now and, as far 

immedia te% uture? b2e t0 — - expected in th^ 


Similarly, 
assessments on 
The entire fund 
Funds 5/ , are r 
insured banks a 
trative expense 
salaries of the 
states specific 
appropriations 
any of its oper 


the income of the 
insured banks and 
s of the FDIC, whi 
e served for the pr 
nd for the payment 
s; the latter expe 
FDIC 1 s officers a 
ally that "no fund 
are allocated to o 
ations." id. 


FDIC is derived from the 
the interest on its investments 
ch are described as Trust 
otect.ion of depositors in 
of insurance and adminis— 
nses, of course, include the 
nd employees. The Appendix 
s derived from taxes or Federal 
r used by the Corporation in 


Arguments to the effect tha 
employees are paid from the Trea 
contentions: First, that salari 

that must be deposited in the Tr 
fiom the Treasury "but in Conseq 
law," (Const. Art. I, $ 9, cl. 7 
makes payment for the services o 
Treasury check. it is our concl 
of the FDIC are not public funds 
and that the salary payments of 
Corporation's accounts with the 
" payment from the Treasury." 


t the salaries of the Corporation's 
sury could be based on two 
es are paid from public funds 
easury and may be withdrawn 
uence of Appropriations made by 
); and, second, that the FDIC 
f its officers and employees by 
usion, however, that the assets 
for the purposes of $ 5503, 
the FDIC by checks drawn on the 
Treasury do not constitute 


A. 


The Assets of the FDIC Are 
the Purposes of § 5503 


Not Public Funds for 


A number 


or pubiic 

Jesus Velez, 678 F.2d 371, 375 


have 
moneys . 
FDIC v. 


de 


Gilman v . 

FDIC 

Am . 

Bank 

Trust 

att 

_d 629 

F . 2d 


660 F. 2d 688, 
Sha res , 4 60 F 
Cir . 


951 


5/ 


( 4th 

See Budget of the United 


457 (1942) 
( 1st Cir. 1982) ; 

695 n.10 (6th Cir. 1981); FDIC v 
- Supp. 549, 555 (D.S.C. 197817 
1980). 


States , FY 1985, 8-165 (1984 ) 
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However, if the funds of the FMC were truly public funds, 

31 U.S.C. §5 3302(b), (c) would require that they be de pos i t ed 
with the Treasury, from which they may be withdrawn only "in 
Consequence of Appropriations made by Law" (Const. Art. I, § 9 , 
cl. 7). Instead , 12 U.S.C. s 1823(a) provides that t he moneys 
of the FDIC, "not otherwise employed shall be invested in 
obligations of the United States or in obligations guaranteed 
as to principal and interest by the United States." Section 
1823(b) is of particular importance for the issues here involved. 
According to that provision, the banking or checking accounts 
of the FDIC shall be kept with the Treasurer of the United 
States, 6 / or, with the approval of the Secretary of the Treasury, 
with a Federal Reserve Bank or a bank designated as a depository 
or fiscal agent of the United States. 

Moreover, funds that result from assessments on a specific 
industry, and that are used to regulate that industry and to pay 
for the costs of administration, have been held not to constitute 
public moneys, but rather are trust funds. Varney v. Warehime, 147 
F.2d 238, 2 4 5 ( 6 th Cir.), cert, denied , 325 U.S. 882 ( 1945) , 
dealt with a system established during" World War II under the 
War Powers Act that regulated and controlled the milk supply. 

The system was financed by assessments that were levied on milk 
handlers and used to pay the salaries of the employees and 
other expenses necessarily incurred in the administration of 
the system. This arrangement was challenged on the grounds 
that the assessments constituted a revenue measure that could 
be imposed only by statute, and that payment of the expenses 
and salaries of the system directly out of the fund was a 
violation of the Appropriations Clause of the Constitution, 
which requires that all public expenditures be made from the 
Treasury pursuant to duly enacted appropriations laws. The 
coutt lejected those arguments, holding that the assessments 
did not constitute the levying of a tax or a revenue measure, 
but Lathet wei.e incident to the regulation of the industry 
affected. The Appropriations Clause of the Constitution was 
held inapplicable because it related only to public funds arising 
f l om taxes, customs or other revenue measures, which are required 
by law to be deposited in the Treasury. The opinion concluded: 

The mere fact that moneys are received by 

federal agencies in the lawful exercise of 

their public functions, standing alone, does 

There is, of course, a marked difference between a deposit 
in the Treasury, which can be withdrawn only "in Consequence 
of Appropriations made by Law," and a checking account, upon 
which the depositor may draw freely. 
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not bring them within the constitutional, 
or statutory provision requiring all "public 
funds” to be covered .into the Treasury and 
withdrawn only by an appropriation. 

The funds accumulated by assessment 
on the handlers of milk are not public 
funds, but are trust funds to he retained 
and disbursed by the Market Agent without 
deposit to the Treasury of the United 
States. Morgan's Lo ui si ana & T . R . & S . S . 

Co. v. Board of Health of State' of Louisiana f 
118 U.S'. 455 , 463 [ 1886] . 

147 F.2d at 245. 7/ 

This analysis is equally applicable to the funds collected 
bjr the FDIC from its assessments. 8/. The assessments are lev ied 
to fund the statutory purposes of the FDIC and the administra- 
tion of the Act in return for which the banks receive insurance 
Protection foi their depositors. The assessments thus are not a 
tax or revenue measure; moreover, as shown above, the funds of 
the FDIC are specifically exempted from the requirement of 
deposit. with the Treasury. Finally, the funds of the FDIC are 
c _L a s sified in the Budget as trust funds , not as federal funds . 

We therefore conclude that the funds from which the officers 
and the employees of the FDIC are paid are not public moneys 
that must be deposited in the Treasury and may be withdrawn 
from it only pursuant to appropriations measures. 

7/ Morgan v. Louisiana , 118 U.S. 455 (1886), held that a fee 
collected on vessels entering the port of Hew Orleans to finance 
a quarantine system is not a tax in the constitutional sense, 
but compensation for a service rendered. 

£/ In Bryan v. Federal Ope n Mar ket Committee, 235 F. Supp. 877 
(^D. Mont. 1964) , the plaintiff challenged the Federal Open Market 
Committee s expenditure of funds in the absence of appropriations. 
The district court rejected that claim on the authority of 
Varney v. Warhime , supra , holding that funds lawfully received 
by a federal agency other than those arising from taxes, customs 
and other l evenue measures, are not subject to the requirement 
of having to be deposited into the Treasury, from which they 
cculd be withdrawn only pursuant to an appropriation. 235 F. Supp. 
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B. The Salaries of the Officers and FYnployees 
of the FDIC are not "paid from the Treasury" 

Sinilaily, the salaries of the officers and employees of 
the FDIC are not "paid from the Treasury" as the result of the 
method by which they are disbursed. The Department of the 
Treasury has advised us that, as far as they have been able to 
determine without direct inquiry to the FDIC, the salaries of 
the officers and employees of the Corporation are paid in the 
same manner as the salaries of other cjovernrnent employees — 
by checks drawn on the Treasury of the United States. Those 
checks, however, are not payable out of the general funds, as 
in the case of the other agencies, but are drawn on separate 
checking accounts maintained by the FDIC with the Treasury 
pursuant to 12 U.S.C. § 1823(b). 

Payment by a check drawn on the Treasury by a depositor 
therein arguably is not payment from the Treasur y because 
payment is not made with Treasury funds. Whife"the FDIC funds 
are physically located in the Treasury, they are not paid "from 
the Treasury" because the Treasury acts merely as an agent of 
the FDIC when it pays those checks. 9/ The payments therefore 
do not come within the prohibition of § 5503. 

. This conclusion, however, does not fully dispose of your 
inquiry, since it might be argued that the term "payment from 
the Treasury" should be given a broad interpretation so as to 
cover all payments of moneys by the government agencies. 

However, even assuming such a broad interpretation, Congress 
could not thereby deny the President the power to make a recess 
appointment if a vacancy existed while the Senate was in session. 

At most. Congress could exercise its power under the Appropriations 
clause (Art. I, § 9, cl. 7) to prohibit the withdrawal "from 


9/ Under the law of negotiable instruments, the drawee of a 
check is, absent certification or acceptance, under no obligation 
to pay the payee. The drawee's obligation is owed so 1 e 1 y to 
the drawer of the instrument. Far mers Bank v. Federal Reserve 
Bank,, 262 U.S. 649, 659 ( 1923 ). See generally. Banks and 
Banking (1983 Replacement Volume) $ 9 8 , 204 . In paying the 
check, the drawee therefore does not discharge an obligation 
owed by it to the payee, but acts as the drawer's agent in 
d ischaig ing the debt owed by the drawer to the payee. See 
Se_lig v. Wunderlich Contracti n g Com pany, 160 Neb. 215, 2T9-20 
( 1955 ) ; Dalmatinsko etc , v. Fir st Union T. & S. Bank, 268 111. 
App. 3.14 , 3 20 (1932); Wall v. p;rankl Fn Trust Co. , 84 Pa. Sup. 

Ct. 392, 394 (1925); Crawford v. Wes t Side Rank, 100 N.Y. 50, 

53 (1885); See also 5 A Mic’hie, s upra , § 1, pp . 15-16. 
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the Treasury" of funds to pay the salaries of persons who 
received recess appointments under those circumstances. Even 
that power might be questioned, 10 / although to our knowledge 
it has never been challenged. The power of Congress to prohibit 
the payment of the salaries of recess appointees becomes far 
more questionable when it is directed not at the withdrawal 
from the general funds of the Treasury pursuant td an appropria- 
tions act, where Congress' power is certainly at its strongest, 
but Lather, at the act of payment from trust funds generated not 
from taxes or other revenue measures, but rather from assessments 
designed to protect the beneficiaries of a statute and to pay 
for the expenses of the administration of that legislation. In 
view of the rule of interpretation that, where fairly possible, 
statutes ate to he construed in a manner* which will avoid a 
constitutional question. Cal i fano v. Yamasaki, 442 U.S. 682, 
692-93 (1979); United States v. Thirty-Seven Photographs, 402 
U.S. 363, 369 (1971), we conclude that § 5503 must be given a 
narrow consttuction , and read as prohibiting only payments 
from the Treasury out of the general funds.' 


While 
§ 5503, we 
appl icable 
doubt . We 
underlying 
exception 
the Senate 
the Senate 


we believe this is the better interpretation of 
must caution that, in the absence of any directly 
precedent, the matter is not completely free of 
understand that your Office realizes that the problems 
this issue could be obviated according to the second 
to § 5503, supra , if the President were to submit to 
a nomination for the position before the recess of 
during which the appointment would be made. 


Robert B, Shanks 

Deputy Assistant Attorney General 
Office of Legal Counsel 


cc : Wendell G. Willkey, ill 

Associate Counsel to the President 


1Q / See, e . g . , the concurring opinion of Madden, J., in Lovett 

v. United States , 10 4 C.C1. 557, 59 4 , (1945) , aff 'd on othiF 

grounds , 328 U.S. 303 ( 1946): "I do not think , therefore , that 
the power of the purse may be constitutionally exercised to 
produce an unconstitutional result such as . . . a tL*espass 

upon the constitutional functions of another branch of the' 
Government . " 
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APPENDIX 


§ 5503. Recess Appointments 

(a) Payment for services may not be made from the Treasury 
of the United States to an individual appointed during a recess 
of the Senate to fill a vacancy in an existing office, if the 
vacancy existed while the Senate was in session and was by law 
required to be filled by and with the advice and consent of 
the Senate, until the appointee has been confirmed by the 
Senate. This subsection does not apply — 

(1) if the vacancy arose within 30 days before 
the end of the session of the Senate; 

(2) if, at the end of the session, a nomination 
for the office, other than the nomination of an 
individual appointed during the preceding recess of 
the Senate, was pending before the Senate for its 
advice and consent; or 


(3) if a nomination for the office was rejected 
by the Senate within 30 days before the end of the 
Senate within 30 days before the end of the session 
and an individual other than the one whose nomination 
was rejected thereafter receives a recess appointment. 


(b) 

( 1 ) , ( 2 ) , 
submitted 
beginning 


A nomination to fill a vacancy referred to by paragraph 
or (3) of subsection (a) of this section shall be 
to the Senate not later than 40 days after the 
of the next session of the Senate. 
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contends that the 'change ennuis’ an ?n?lnf noK 

appointments. But of cour^A n intent to bar recess 

appointments only arises with r«m Ver ^ question of recess 
Senate confirmation in the fLl* Slice* 0 ^ flCe S regulrln 9 
requiring Senate confirmation ? a ? : T r< r ad a P rov ision 

recess appointments would mean all an ln ^ en ‘f : to bar 

prohibited. n 11 recess appointments were 

Even if Packwood is correct th = +- n 

recess appointments when it passed' the^S?"^^ t0 bar 
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directors of the Leaal Servinmfrm d recess-appomted 

certainly oppose Packwood ' s direct ef fort°to We ,fjj? uld 
appointments. effort to prohibit recess 
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rnmLvr FIELDING Orig. signed by FFF 
COUNSEL TO THE PRESIDENT 

Recess Appointments for Marine 
Mammal Commission Nominee 


Manunal Commission pChibitsCecesC^ 9? vernil >9 the Marine 
Commission. The statute* ® ss . a PP°mtments to the 

not do so oonsist«tCCh tLCoLCC, n0t do BO but 
question simply provides that m P mK tu tion . The statute in 
the Commission by the President ^ith a PP° int ed to 

of the Senate. 16 U.S.C § 1401 fhwn be mw dvice and cons ent 
an intent to prohibit re^fs ^SiiiiV ThlS hardly ev ^ces 
issue of recess appointments onhr tments, since the very 
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when it added e th e d iequirSmfnt°of r s hib t t rece ? s a PPointments 
19 82 amendment to the above-referencId%?°? f i™ ati ° n in the 
constitutionally do so. Th*» tatUte ' 11 can *ot 

recess appointments is * oran-i-^ri k S P ower to make 

§ 2, cl. P S, and cannot be tit J L^V° nStitUtion ' 

have no doubt that the President- ^ Y bY 3 mere statute. I 
appointments to the Marine taElCcSSK? t0 reCess 

cc: M. B. Oglesby, Jr. 

Assistant to the President 
xor Legislative Affairs 

FFF : JGR : aea 10/16/84 

bcc: FFFielding/JGRoberts/SUbj/Chron 


the white house 

W A £ HlNGTON 


October 16, 1984 


MEMORANDUM for SUSAN BORCHARD 

associate DIRECTOR 
OFFICE OF PRESIDENTIAL PERSONNEL 


FROM: 


SUBJECT; 


FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

Recess Appointments for Marino 
Mamm al Commission Nominee 


proMbLs h reces^appo OV t rning the Marine 

question simply provides th^J Constitution. The statute in 
e co i ss . o / b P -t e appointed to 

of the Senate. 16 U.S.C <s l 4 nwKwfi the advice and consent 
TssnTT t0 Pr ° hiblt appiii^i; tB This ha ^ly e vinces 

positions^eguiring^enate^onfirmation? 

when it aaSlrihe d reguj!r^enJ 0 0 f r Ienaie rSCe ? E a PP° in ^nts 

* “iTSllS ra n by < c S»SSKti t Lr3£t „ 

have no doubt that the P?ee?dSnt a “ ay by a meie statute! I 
appointments to the Marin^^V^S? to ” ake 

cc: M. B. Oglesby, j r . 

Assistant to the President 
tor Legislative Affairs 

FFF:JGR:aea 1 0/1 6/84 

cc: FFFielding/JGRoberts/SUbj/Chron 
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X * Interim Reply 
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THE WHITE HOUSE 

WAS HINGTON 


October 10 , 1984 


265838 tU(__ 


MEMORANDUM FOR LARRY GARRETT 


FROM: 

SUBJECT: 


SUSAN BORCHARI 

/ 

n umtnees^ P ° intmentS f ° r Marine Mairuna l Commission 


brinqinq to f l° m N “ cy Kenned y to John Herrington 

Marino m i n a ^ en ^ion Senator Packwood 1 s suggestion that the 

not be r ap^ntt?? n ° nineSS <Kare " p tyor and Hobert Eisner) 

5= ?=s 5^\rss 

Thank you very much for your assistance. 


7 ■ 



THE WHITE HOUSE 

WASH I N GTO N 


TO: 

THRU: 


FROM: 


October 9, 1984 


JOHN HERRINGTON 


TON k 


M.B. OGLESBY, 

PAM TURNER^ 

NANCY KENNEDY fX/ 


Jurisdiction? 1 CBSe e ^ rli ? r this year ' the Chairman of the 

^urisdxctxonai Commerce Committee - Senator Bob Packwood - asks 

Eisner 6 ~ reCeSS the two no *inees f Karen Pryor and Robert 


Enclosed is a tear sheet from the Congressional 
members of the Commission became PAS candidates 
Senate's understanding of the intent of the law* 
Pryor and Eisner not be recess appointed. 


Pecord when the 
Based on the 
Packwood urges 


cc: Becky Norton Dunlop 

Susan Borchard/ 
Nancy Perot i/ 


/ 


December 20, 1982 COj 

* JTns buildup but withouL ao arms contnft 
treaty.# “r 

t " - rr-- _ ' . j ^ cj~> 

APPOINTMENT OP MARJTOX* 
MAMMALCOMB^^ 

• Mx.~ PACKWOOD. Mr. PresidfciL 
the Senate and House of Represent*- 
Uves recently passed HPL 394 ? a 
reauthorization of the Commercial 
Fisheries Research and Envelopment 
Act. Included in the legislative pack- 
age was & requirement that aH future 
members of the Marine Mammal Com- 
mission shah be confirmed by the 
Senate. To insure that there is no con- 
fusion about the intent of this provi- 
sion, I want to take this opportunity 
to add some additional clarification. 

First, we are only talking about 
future Co mmis sioners. The members 
of the Commission currently in place 
are not covered by this change in pro- 
cedure. 

Second, the Congress in ta>m F this 
action is insisting on an orderly transi- 
tion to the new system of advice and 
consent appointments to the Commis- 
sion. Congress intends that the cur- 
rent Commissioners shah continue to 
serve until they are replaced by a new i 
nominee, or nominees, who have been i 
confirmed by the Senate in the 98th 
Congress or thereafter. 1 

Third, I want to remind all interest- 
ed parties that the provision in ques- ^ 
tion is retroactive to September 1, i 
1982, ec - that any appointments after C 
that date shall be subject to confirma- 
tion by the Senate.# I; 


tfGRESSlONAL RECORD - SENATE 


. “Minister of our church read Archi- 
bald MacLeish** poem, “The Young Dead 
Soldiers’* ai Mike** funeral Ted Pickett 
it here last Memorial Hay ax the 
ground-breaking ceremonies. Its words keep 
coming back again and again. It begins: 

~Tbe young dead soldiers do not speak 
Nevertheless they are heard in the rtUJ 
houses. They say 

WC ^ We hEVC Remember 


VERMONT VIETNAM WAR 
MEMORIAL 

• Mr. LEAHY. Mr. President, on Oc- 
tober 30, 1982, I stood with hundreds 
of other Vermonters at the Vermont 
Vietnam War Memorial. It was a 
bright fall day. and all of us were 
brought together to honor the Viet- 
nam veterans. 

Certainly one of the most moving 
statements made that day was by 
Louise Ransom. She and her husband 
were there. and she spoke of her son, 

■ Mike, who died in Vietnam. 

There is no way that I could ade- 
quately paraphrase what she said 
Bov ever, what she said was so impor- 
tant that I will momentarily ask the 
permission of the Senate to have her 
remarks printed in full 
I hope that everyone within this 
body and outside will take these words 
to heart. Mr. President. 3 ask that the 
remarks of Louise Ransom be included 
in the Record in full 
The remarks follow: 

Dedication or Vermont Vietnam Wab 
Memorial 

{Remarks of Louise Ransom) 

My son. Mute, died over founeen year* 
sgo in May of 19CS at Cnu Lai. Vietn am He 
was an infantryman with the American Di- 
vision, near Mr LaL. 

1 am proud to join you here today to dedi- 
caie this most fitting memorial to the young 
Vermonters who gave their lives in South- 
east Asia. 


And what is it that we remember? 
rp n FlrsL ’ We rtmembf:r bow they looked the 
\T last time we saw them -the shiny buttons 
Q ‘ ° n their new uniforms pressing Into us as we 
ie them goodbye, trying to shield them 

> with our love. 

1- We *emember how we awaited the letters 
y home. In one Mike wrote: ’There is not a 
man over here that wants to see war go 
on any longer. This is not to say that any- 
body shrinks from doing a job. But everyone 
* is as confused as 1 as to exactly what, if any- 
e thi ng , we ‘re accomplishing,’’ 

>- Then we remember our desperate prayer* 
curing those last few days in a surgical field 
s hospital after we had learned of the critical 
wounds. 

j We remember sadly now the things that 
will not be: The weddings never attended: 

~ the children never bom: the houses never 
built and the fields not ploughed: the books 

> never written: the songs never iunc even 
7 possibly from among those listed here, the 
\ Governor or the Senator not elected. 

i But tilis I* our personal pain. We also re- 
member our national 
Our anger at our government 
For covering up so many truths about the 
war. including how we got into it, and for 
lacking the courage to pul] out, as Senator 
Alken 360 wisely said we should. 

For requiring such unequal sacrifices of 
its dtiiens through a sysLem that permitted 
nine out of every ten men to legally avoid 
service or ride out the war safely in the very 
Reserve or Guard units we pay to protect 
us. If our cause was so righteous and just, 
how did It happen that no member of Con- 
gress lost a son or a grandson there? 

For not putting a stop to the huge profits 
made by American here and in Vietnam at 
the expense of our soldiers. 

For its callous Deelect of the returning i 
veterans — other parents' sons— who had i 
been sent off to fight and die in sn alien 
land, in alien ways. 

Most of all, we remember our disillusion- J 
ment y 

In the bleak fear that the lives of our be- J 
loved sons, husbands, brothers, and some l 
sisters, may have been wasted by the nation 
we love— lor no visible gain to its people. i 

In the perception that the war brought i 
out the worst in us: our racism, our egotism, c 
our intolerance and our unquestioning \ 
chauvinism. 

In the knowledge that a whole generation [ 
has become cynical and lost faith in their h 
government and in the American dream of 
freedom for all. for which our fore-fathers 
fought and died. v 

But we have not come here today only to c 
remember the painful past. What of the t 
future? j. 

The MacLeish poem goes on to say; ^ 

“We leave you our deaths. Give them their v 
meaning.” ^ 

In our search for meaning, one of the t 1 
things we do Is erect monuments. It is sym- +] 
bolic. I think, of Lhe difference be i ween the 
Vietnam War and other wars, that thi< ^ 
monument was built in memory of their ^ 
fallen comrades by the veterans themselves, 
as was the one in Washington, and not in 31 
their honor by a grateful nation. The veter- ir 
ans have erected these monuments in their cx 


^ rightful effort to find value and 
id pride in their service. thereby 

“ mc - j toty have always been deserving of 

“ pnde and honor, but not because it ns » 

* ^ and all thLe 

other* were brave and atrona devoJ^T^ 

J^ cir Americans, and to tbetr «*uty u 

^ a * ^ No controreray amour us over 

, r q fLg4 n * rnfa * that. If a momjT 

j ment helps velAfaEasr'to fn»j thtt rrriri*. w. 

However, the true messing of these 

* ?. «*■ OEj y b* determined by h«nT« 

5 survivors, regard the monuments and 

* ** tOT ourscl "“ “ they 

. «* Vietnam 

J7Y; BU 5 er lhan 15 * tribute to It* warn ora. 

* righteously feeling that now we 

d our bit, iremembenng that it is the veterans 

- ‘ h “ our hands of the wholelnSe 

home and abroad, we shall have failed, 
t But if we can strive ___ 

T 0rW P^blems. II we can 
to^ledee in humility the possibility 
S? J“ ourselves, msd above »H » ,, ^ 

xnoLher *= love them, 
th^ *«criljce I or us will not have been to 

A crucial line of the poem reads 

" Wb 'JifL OUT “ d «*=*Oa were tar 
Pe*«=e and a new Hope or lor nolhinz. 
wemnnot sar. it is you who must ay 

Future seneratlons wm not Judee us by 
our monuments, but rather by our actions! 

Sf £V ar ° Ud 01 our "^crs. all of thm! 
Let us by our actions make them proudof 
as. that they may rest in peace.# 

PIONEERS OP SERVICE 

• Mr. HELiMS. Mr. President. I am a 
strong believer in what the people of 
this great country are capable of 
doing. They do not need compulsion 
irem Government to stir th.m into 
action, but simply the conviction and 
commitment that come from con- 
science. _ 

As we all know, the President is also 
a believer to the American spirit of 
voluntarism. Addressing a redent con- 

i e „ r ' n “ °. f volunteers, the President 
noted that — 

m ^“ f „ VOlUn A“ r e0oru *■» do U so much 

uve!t ““Cb more effec- 

tively La— n Goi-emami car, that it im't a 
case of waJung for Govcnuneut to do 1 l But 
take a look at the neighborhood, the com- 
munity, the Hung that needs doing. ^ 

do Uito^ ° Ul h °* y ° U “ * Dhsl 10 


° f no hctLer example of 
shat the President was talking about, 
ol what America needs more of. than 
Uie senice project involving the 
American Children's Home in Leacin*- 
J^ 11 ’ ^ recently completed by Chap- 
ter 79 Telephone Pion ee r s of America. 
I salute one and all connected with 
tnis project as pioneers in service, m-y . 
the pioneers of old they have blazed a 
path that we would all do well to 
follow. 

Mr. President. I ask that their own 
account of this commendable achieve- 
ment be printed in the Record at the 
conclusion of these remarks as evi- 
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DECISIONS OF THE COMPTROLLER GENERAL 


136 



added by the Senate Committej^-on the Judiciary as an amendment to 
S. 2773, which became the act of July 11, 1940, amending section 1761 
of the Revised Statutes. In explanation of such language, the follow- 
ing statement by the Committee appears in Senate Report No. 1079 
76th Congress : 


; ri i e purpose of this amendment is to preclude payment of salary to a person 

nominated to fill a vacancy diving the time when the Congress had adjourned 
ln recess but whose nomination was not sent to the Senate for con- 
firmafion. during the session of Congress which followed the recess during which 
tl e nomination was made, or having been submitted to the Senate, was not 
itctcu upon. 


Moreover, it is significant that under clause (c), 5 U. S. C. 56 (c), 
the payment of salary would be permitted to a new recess appointee 
who is appointed after the rejection by the Senate, within thirty days 
prior to the termination of the session, of the nomination of a person 
appointed during the preceding recess. 

ln view of the foregoing, it is apparent that the Congress did not 
intend to preclude the payment of salary in a situation such as exists 
in Mr. Chilson s case, but permit it in a situation as set forth in 
clause (c) of the statute. Accordingly, we hold that the language 
“other than the nomination of a person appointed during the pre- 
ceding recess of the Senate” was not intended to apply to a new 
recess appointee such as Mr. Chilson and that clause (b) otherwise 
permits payment of salary under the related circumstances. Cf. 28 
Comp. Gen. 30 ; id. 238. 

The result herein reached is in conflict with our decision of De- 
cember 14, 1953, B-l 17860, which no longer will be followed. 

The voucher, which is returned herewith, may be certified for 
payment, if otherwise correct. 


i 
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Memorandum 



n 


Subject 


Pay Act — 5 U.S.C. 


Date 


§ 5503. 


D EC 2 f 1984 


To 

FILES 

STATEMENT: 


From 
NAME: 

OFFICE SYMBOL: 


Herman 
OLC 


Marcuse 


On December 14, 1984, I received a call from Mr. Garrett, 
of the Office of the Counsel to the President, involving the 
interpretation of the Pay Act, 5 U.S.C. §- 5503. A member of 
the Postal Rate Commission had been given a recess appointment 
during the recess of the Senate between the first and second 
sessions of the 98th Congress. His nomination had been 
submitted to the Senate and was pending before it when the 
98th Congress adjourned sine die without having taken action 
• on the nomination. Mr. Garrett stated that the President 
intends to give a recess appointment to another person during 
the recess of the Senate between the 98th and 99th Congress. He 
inquired whether that person could be paid prior to confirmation 
in view of the Pay Act, 5 U.S.C. § 5503. 

The Pay act provides in substance that a recess appointee 
may not be paid out of the Treasury prior to his confirmation, 
if the vacancy existed while the Senate was in session. This 
prohibition, however, does not apply (1) . . . 

"(2) if, at the end of the session, a nomination 
for the office, other than the nomination of an 
individual appointed during the preceding recess 
of the Senate, was pending before the Senate for 
its advice and consent." 

Mr. Garrett pointed out that the situation described by 
him fell literally within the_except ion to paragraph (2) , 
viz . ,that the nomination of a person appointed during the 
preceding recess of the Senate was pending before the Senate 
at the time of the adjournment. 

I pointed out to Mr. Garrett that the Comptroller General, 
the officer primarily charged with the interpretation of the 


FILE COPY 


FORM DOJ-226 FEB. 80 


Pay Act (see 41 Op. Att’y Gen. 463, 469 (1961)), has construed 
5 U.S.C. § 5503(2) in analogy to 5 U.S.C. § 5503(a)(3) */ as if 
it read: — 

"If a nomination for the office was pending 
before the Senate at the end of the session, 
and a person other than the one who had 
received a recess appointment to the office 
during the preceding .recess of the Senate 
receives a recess appointment." 

36 Comp. Gen. 444. In the situation described by Mr. Garrett, 
a nomination was pending before the Senate at the time of its 
recess, and the recess appointment would go to a person other 
than a person who had served under a previous recess appointment. 
The new recess appointee thus could be paid under the 
interpretation placed by the Comptroller General on the Pay Act. 

Mr . Garrett inquired further whether the Pay Act which 
in terms prohibits payment for services from the Treasury is 
applicable to the Postal Rate Commission, since the latter is 
not funded from the Treasury but from postal receipts. On 
that issue I referred Mr. Garrett to our memorandum dated 
August 24, 1984, to Mr. Fielding, re: Possible Recess Appoint- 
ments to the Federal Deposit Insurance Corporation. 


*/ Section 5503(a)(3) provides: 

(3) if a nomination for the office was rejected 
by the Senate within 30 days before the end of the 
session . and an individual other than the one whose 
nomination was rejected thereafter receives a 
recess appointment. 
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